
 

 
 
 
July 12, 2017 
 
Wendy Macias  
U.S. Department of Education 
400 Maryland Ave. SW., Room 6C111 
Washington, DC 20202 
 
Re: Docket ID ED-2017-OPE-0076 
 
 
Dear Ms. Macias: 
 
The Institute for College Access & Success (TICAS) is an independent, nonprofit policy research 
organization that works to make higher education more available and affordable for people of all 
backgrounds. Through nonpartisan research, analysis, and advocacy, we aim to improve the 
processes and public policies that can pave the way to successful educational outcomes for 
students and for society. 
 
These comments are in response to the June 16, 2017 Federal Register notice soliciting input on 
topics to be included in the U.S. Department of Education’s upcoming negotiated rulemaking.1 
The Federal Register notice shares the Department’s intent to convene committees to revise the 
gainful employment regulations and regulations on borrower defenses to repayment of Federal 
student loans.  
 
We write to convey our strong support for the continued implementation and enforcement of 
important Education Department accountability provisions designed to protect students and 
taxpayers from unmanageable student debt and waste, fraud and abuse in higher education. We 
strongly oppose the delay, dismantling, or weakening of the gainful employment regulations 
finalized in October 2014 and the “borrower defense to repayment” and college accountability 
regulations finalized in November 2016. Students, veterans, and taxpayers have waited far too 
long already for these critical protections from unmanageable student debt, sudden school 
closures, and waste, fraud and abuse in higher education. Students and taxpayers cannot afford a 
“pause” in the Education Department’s progress against fraud and waste. In addition to these 
detailed comments, TICAS also signed comments submitted jointly today by 55 organizations 
that advocate on behalf of students, consumers, veterans, faculty and staff, civil rights, and 
college access.2 
 
As shared in the coalition comments, 16 organizations representing millions of military 
servicemembers, veterans, survivors, and military families in February voiced their strong 

                                                        
1 U.S. Department of Education. June 16, 2017. Intent to establish negotiated rulemaking committee. Federal 
Register Notice, Docket ID ED-2017-OPE-0076. http://bit.ly/2uSva0O.  
2 Coalition comments on proposed negotiated rulemaking to revise the gainful employment and borrower defense 
regulations. July 12, 2017. http://bit.ly/2uT71aw.  
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support for these protections and opposition to delaying or weakening them.3 In addition, 20 
state attorneys general wrote Congress expressing concern that rollbacks of recent protections 
“would again signal ‘open season’ on students for the worst actors among for-profit 
postsecondary schools.”4 That is because multiple investigations have revealed that federal 
taxpayers are subsidizing schools and programs that consistently leave students and veterans 
with loans they cannot repay and credentials they cannot use. Some schools have gone so far as 
to recruit people who are homeless, enroll students without their consent, and use tactics that 
invoke “pain” and “fear” to pressure students into enrolling. Veterans, low-income students, and 
students of color have been disproportionately harmed by predatory colleges, and would bear the 
brunt of the harm inflicted by delaying or weakening these rules.  
 
Gainful Employment 
 
Court review of gainful employment regulation  
 
After careful consideration by a panel of negotiators including students, consumers, legal aid 
providers, veterans, representatives from every college type, state higher education officials and 
state attorneys general, the current gainful employment rule, which applies to career education 
programs at public, nonprofit, and for-profit colleges, was finalized in 2014 and went into effect 
in July 2015. Since then, the for-profit college industry has filed multiple lawsuits seeking to 
block the rule, and every decision has upheld the rule, three of them in its entirety:  
 

- APC v. Duncan, May 2015: “The Court concludes, in all the circumstances, that the GE 
Rules—and the D/E rates contained therein—were the product of “reasoned 
decisionmaking.”” 
 

- APSCU v. Duncan, June 2015: “The Department’s “gainful employment” regulations—
including the current debt-to-earnings test and disclosure, reporting, and certification 
requirements—survive this court challenge in their entirety, just as prior courts have 
concluded.” 

 
- APSCU v. Duncan, March 2016: “The rulemaking record repeatedly demonstrates that 

neither the 2014 Rule nor the Department’s rulemaking process was arbitrary or 
capricious.” 
 

- AACS v. DeVos, June 2017 - The most recent gainful employment ruling also “avoids 
upending the entire GE regulatory scheme” while granting additional time and flexibility 
to members of the American Association of Cosmetology Schools (AACS) in filing 
alternate earnings appeals should they believe that the Social Security Administration 
earnings data provide an incomplete picture of graduates’ earnings.5 

                                                        
3 Letter to Sen. Alexander, Rep. Foxx, Sen. Murray, and Rep. Scott. February 2, 2017. http://bit.ly/2pvH3qI.  
4 Letter to Secretary DeVos, Rep. Ryan, Sen. McConnell, Rep. Pelosi, and Sen. Schumer. February 22, 2017. 
http://bit.ly/2tNWugR.  
5 Excerpt, emphasis added: “To remedy the DOE’s arbitrarily and capriciously rigid use of SSA data to calculate 
D/E rates, the Court orders that the DOE may not enforce the numerical survey requirements currently in effect for 
alternate earnings appeals against AACS member schools. In effect, this removes the arbitrary and capricious 
reasoning behind the otherwise-valid premise that alternate earnings appeals justify the presumptive use of SSA 
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Despite the narrowness of the court’s most recent ruling giving AACS member schools 
additional flexibility in filing appeals, the Department is now citing the decision as reason to 
upend the entire regulatory scheme, in direct contradiction to the Court’s order and intent. In 
response to the ruling, the Department announced its decision to provide more time and 
flexibility not just to AACS schools but to all schools covered by the rule.6 Based on an analysis 
of U.S. Census Data from the Economic Policy Institute and the Center on Wage and 
Employment Dynamics, just 3.4 percent of all workers in the United States are in predominantly 
tipped occupations.7 As such, the Department has neither the justification to extend earnings 
appeal allowances to all programs, nor the authority to do so given that the court order was 
narrowly tailored to apply only to AACS schools.  
 
Even for AACS member schools, it is highly unlikely that earnings appeals will markedly 
change the outcome of AACS school programs, most of which passed the rule’s modest 
standards. In fact, the vast majority (89%) of colleges offering rated cosmetology programs have 
no failing cosmetology programs.8 Only 9% of cosmetology programs failed the GE tests, which 
is the same share as for all GE programs. The biggest differences between failing cosmetology 
programs and passing and zone ones are their debt levels, not their earnings. Failing programs 
have more than triple the debt of passing programs, whereas the earnings at failing programs are 
just 14% lower than for passing programs. In other words, there is little reason to believe that 
cosmetology programs are particularly harmed by the regulation, or that the earnings data used 
put failing programs at particular disadvantage. 
 
Failing programs continue to receive taxpayer funding and to enroll students  
 
The gainful employment rule has uncovered scores of failing programs that taxpayers are 
currently subsidizing, including:9 
 

- Art Institute of Philadelphia’s BS in Photography (OPEID 008350, CIP code 
500406). Graduates have median annual earnings of $17,609 and have $56,993 in debt to 
repay. Just 17% of graduates complete the program on time.  

 
                                                                                                                                                                                   
data. It also avoids upending the entire GE regulatory scheme and means that AACS member institutions need not 
secure any specific amount of survey responses or state-sponsored data to raise an appeal.” 
6 U.S. Department of Education. July 5, 2017. Announcement of applicable dates; request for comments. Federal 
Register Notice, Docket ID ED-2017-OPE-0090. http://bit.ly/2ujTGem.  
7 Calculations by TICAS using data from Allegretto, Sylvia A. and David Cooper. Economic Policy Institute and 
Center on Wage and Employment Dynamics. 2014. Twenty-Three Years and Still Waiting for Change: Why It’s 
Time to Give Tipped Workers the Regular Minimum Wage. http://www.epi.org/files/2014/EPI-CWED-BP379.pdf. P. 
23. 
8 Calculations by TICAS using data from the U.S. Department of Education, Gainful Employment Information, 
Debt-to-Earnings (D/E) Rate Data, http://bit.ly/2tNQRPC. Accessed January 31, 2017. These calculations include 
programs in cosmetology, holistic health, and massage therapy.  
9 See Appendix for these programs’ disclosures as of July 12, 2017. All figures in the examples are taken from the 
most recent gainful employment disclosures available, except for cases where the program location had too few 
completers in the 2015-16 year to report median debt. In those cases, the total median debt was calculated by TICAS 
using data from the U.S. Department of Education, Gainful Employment Information, Debt-to-Earnings (D/E) Rate 
Data, http://bit.ly/2tNQRPC. Accessed January 31, 2017. Total median debt was calculated using the amortization 
periods and interest rates described in regulation (34 CFR 668.404(b)(2)).  
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- Art Institute of Fort Lauderdale’s AS in Video Production (OPEID 010195, CIP code 
500602). Graduates have median annual earnings of $14,264 and have $29,074 in debt to 
repay. The on-time completion rate is 17% and the job placement rate is 25%.  
 

- Miller-Motte Technical College’s AA in Medical Assisting (OPEID 004992, CIP code 
510801). Graduates have median annual earnings of $20,383 and have $20,421 in debt to 
repay. The on-time completion rate is just 4% and the job placement rate is 67% for the 
Lynchburg, VA campus. 
 

- Florida Technical College’s AA in Criminal Justice (OPEID 022187, CIP code 430104). 
Graduates have median annual earnings of $17,744 and have $19,790 in debt to repay. At 
the Deland and Pembroke Pines campuses, the on-time completion rate is 51% and the 
job placement rate is 25%. 

 
The gainful employment rule requires that failing programs like these warn students about their 
failure to meet established benchmarks, and requires that they improve student outcomes in order 
to continue receiving taxpayer funding. And the regulation has already had a significant positive 
impact. The mere threat of sanctions under this rule prompted many colleges to eliminate their 
worst performing programs, to freeze tuition, and to implement other reforms to improve 
outcomes for their graduates. In part due to these reforms, nine in ten colleges with rated gainful 
employment programs have no failing programs, and even among for-profit colleges eight in ten 
have no failing programs, including American Public University, Capella University, Concorde 
Career College, ECPI University, Empire Beauty School, Grand Canyon University, and Strayer 
University.10 
 
Clearly, the rule does not limit students’ access to quality higher education programs, and in fact 
promotes access to quality programs. Analysis of the debt-to-earnings rates released in January 
show that programs with high costs and poor outcomes are often located near schools offering 
the same program at a much lower cost and/or with much better outcomes. For instance, 
graduates of the public Miami Dade College’s medical/clinical assisting certificate program 
typically have no debt and twice the income of graduates of the same program at the nearby for-
profit Florida Education Institute, where students typically graduate with $9,000 of debt and earn 
less than $14,000 a year—less than the federal minimum wage working full time. Two for-profit 
colleges in Harrisburg offered medical/clinical assisting certificate programs, but the graduates 
of Keystone Technical Institute typically earned $10,000 more and had significantly less debt 
than Brightwood Career Institute graduates. Graduates of the medical/clinical assisting 
associate’s degree program at Fortis College typically owed more than two and a half times as 
much as graduates of the same program at Chester Career College. 
The Chester graduates also earned slightly more.11 
 
  
                                                        
10 Calculations by TICAS using data from the U.S. Department of Education, Gainful Employment Information, 
Debt-to-Earnings (D/E) Rate Data, http://bit.ly/2tNQRPC. Accessed January 31, 2017. 
11 For more on these and other program comparisons, see TICAS, 2017, Examples of Nearby Career Education 
Programs with Very Different Outcomes, http://bit.ly/2tJM7vR. Calculations by TICAS using data from the U.S. 
Department of Education, Gainful Employment Information, Debt-to-Earnings (D/E) Rate Data, 
http://bit.ly/2tNQRPC. Accessed January 31, 2017. 
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Repealing or weakening the rule would be costly and “something to worry about”  
 
Given the rule’s modest standards and the time that colleges have had to prepare, for-profit 
college industry leaders have told investors that there is little reason for concern. As discussed 
above, due in part to reforms prompted by the regulations, nine in ten colleges with rated gainful 
employment programs have no failing programs, and even among for-profit colleges eight in ten 
have no failing programs. DeVry Education Group’s SVP/CFO Patrick Unzicker said the current 
gainful employment rule was “not of any material significance.”12 In contrast, industry analysts 
have said a reversal by the Department on gainful employment “definitely would be something 
to worry about,” given schools’ likelihood of reverting back to problematic practices in that 
scenario.13  
 
Delaying, weakening, or repealing the gainful employment rule would lead to a new race to the 
bottom as unscrupulous schools compete to enroll as many students as possible without regard to 
the quality of the training, the student’s preparation, or the job prospects. As a result, repeal 
would be costly as well, to the tune of $1.3 billion over 10 years according to a July 2016 
Congressional Budget Office analysis. 
 
The gainful employment rule saves taxpayer money because it stops funding enrollment at 
programs that are not delivering on their promises. The regulation’s joint focus on both 
accountability and transparency is imperative to protecting students and taxpayers, providing 
students the information they need to make informed enrollment choices while removing from 
consideration those programs that put students and taxpayers most at risk. Providing disclosures 
alone is not sufficient, and cannot meet the statutory requirement of funding career education 
programs only if they prepare students for gainful employment in a recognized occupation. As 
important as disclosures are, they are not always sufficient to influence students' enrollment 
choices,14 further underscoring the need for strong accountability standards that set minimum 
standards for performance. Under a disclosure-only framework, colleges with poorly performing 
programs would simply need to disclose the programs’ poor performance but not actually 
improve or close the program. This protects neither students nor taxpayers.  
 
The rule is based on sound evidence and research 
 
The current rule was developed by the Department of Education after careful analysis, public 
comment and consideration for how to address substantial concerns about debt and subpar 
enrollment outcomes of career education programs. The Department outlined these concerns, 
analyses, and justifications for its chosen approach in both the Notice of Proposed Rulemaking 
(79 FR 16433-436, 16526-539) and final rule (79 FR 64902-908, 64910-11). As detailed in 
comments submitted by Cellini, Deming, Looney and Matsudaira, since the rule was imposed, 
considerable new evidence has emerged that supports the intended regulatory impact and 
suggests the benefits of the rule are even larger than anticipated. In short, the accumulated 
evidence suggests that the problems motivating the need for the GE rule were more significant, 
                                                        
12 DeVry Education Group. November 1, 2016 earnings call transcript for Q1 2017. http://bit.ly/2uSUq7g.    
13 Scott, Amy. January 31, 2017. “Ed secretary nominee won’t commit to gainful employment rules.” Marketplace. 
http://bit.ly/2uklEqz.  
14 Blagg, Kristen, Matthew Chingos, Claire Graves, Anna Nicotera, and Lauren Shaw. Urban Institute. 2017. 
Rethinking Consumer Information in Higher Education. http://urbn.is/2tNS89q. 
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widespread, and costly than originally believed.15 Should the Department now decide to change 
the approach to regulating gainful employment, it is incumbent upon the Department to explain 
why its previously outlined concerns and prior reasoned bases for regulating are no longer 
applicable, particularly in light of the growing evidence base which further underscores the need 
for the regulation.  
 
Further, before modifying the gainful employment rule in any way, the Department should 
examine and make public available data that reflect how well the current gainful employment 
rule is working, along with additional data and analyses which should inform any future 
rulemaking efforts. The following is a partial list of data and analyses necessary for negotiators 
and the public to fulfill their consultation and comment roles: 
 

1. A second year of debt-to-earnings rates for career education programs. The first 
round of ratios, released in January 2017, underscored how poorly some programs were 
doing to prepare students for gainful employment. The regulation requires the 
Department to calculate new rates annually, and a second set of debt-to-earnings ratios 
will also inform the negotiations and show how well the current rule is working to 
promote program improvement and reduce enrollment in failing and zone programs. 
 

                                                        
15 See, for example: Armona, Luis, Rajashri Chakrabarti, and Michael Lovenheim. Federal Reserve Bank of New 
York. 2017. How Does For-Profit College Attendance Affect Student Loans, Defaults, and Earnings? 
https://www.newyorkfed.org/research/staff_reports/sr811.html. Chetty, Raj, John Friedman, Emmanuel Saez, 
Nicholas Turner, and Danny Yagan. 2017. Mobility Report Cards: The Role of Colleges in Intergenerational 
Mobility. http://www.equality-of-opportunity.org/papers/coll_mrc_paper.pdf. Chou, Tiffany, Adam Looney, and 
Tara Watson. 2017. Measuring Loan Outcomes at Postsecondary Institutions: Cohort Repayment Rates as an 
Indicator of Student Success and Institutional Accountability. NBER Working Paper No. 23118. 
http://www.nber.org/papers/w23118. Cellini, Stephanie R. and Nicholas Turner. 2016. Gainfully Employed? 
Assessing the Employment and Earnings of For-Profit College Students Using Administrative Data. NBER Working 
Paper No. 22287. http://www.nber.org/papers/w22287. Cellini, Stephanie R. and Rajeev Darolia. 2016. Different 
degrees of debt: Student borrowing in the for-profit, nonprofit, and public sectors. http://brook.gs/2ufeWAY. 
Cellini, Stephanie R., Rajeev Darolia, and Lesley Turner. 2016. Where do Students Go When For-Profit Colleges 
Lose Federal Aid? NBER Working Paper No. 22967. http://www.nber.org/papers/w22967. Deming, David J., Noam 
Yuchtman, Amira Abulafi, Claudia Goldin, and Lawrence F. Katz. 2016. “The Value of Postsecondary Credentials 
in the Labor Market: An Experimental Study.” American Economic Review. 106(3): 778-806. 
https://www.aeaweb.org/articles?id=10.1257/aer.20141757. Hurwitz, Michael and Jonathan Smith. 2016. Student 
Responsiveness to Earnings Data in the College Scorecard. http://bit.ly/2ujqTGR. Hastings, Justine, Christopher A. 
Neilson, and Seth D. Zimmerman. 2015. The Effects of Earnings Disclosure on College Enrollment Decisions. 
NBER Working Paper No. 21300. http://www.nber.org/papers/w21300. Looney, Adam and Constantine Yannelis. 
2015. A Crisis in Student Loans? How Changes in the Characteristics of Borrowers and in the Institutions They 
Attended Contributed to Rising Loan Defaults. Brookings Papers on Economic Activity. http://brook.gs/2dXzzaY. 
Cellini, Stephanie R. and Latika Chaudhary. 2014. “The Labor Market Returns to a For-Profit College Education.” 
Economics of Education Review. 43: 125-140. Darolia, Rajeev, Cory Koedel, Paco Martorell, Katie Wilson, and 
Francisco Perez-Arce. 2014. Do Employers Prefer Workers Who Attend For-Profit Colleges? Evidence from a Field 
Experiment. Working Paper. http://www.caldercenter.org/sites/default/files/WP-%20116.pdf. Lang, Kevin and 
Russell Weinstein. 2013. “The Wage Effects of Not-for-Profit and For-Profit Certifications: Better Data, Somewhat 
Different Results.” Labour Economics. 24: 230-243. Deming, David J., Claudia Goldin, and Lawrence F. Katz. 
2012. “The For-Profit Postsecondary School Sector: Nimble Critters or Agile Predators?” Journal of Economic 
Perspectives. 26(1):139-164. Cellini, Stephanie R. 2010. “Financial Aid and For-Profit Colleges: Does Aid 
Encourage Entry?” Journal of Policy Analysis and Management. 29(3): 526-552. 
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2. Any past years of debt-to-earnings rates that the Department can calculate with 
existing data. Data already reported by colleges may allow the Department to release 
debt-to-earnings rates for prior completer cohorts on an informational basis, and 
releasing such information would inform rulemaking efforts.  
 

3. Details on earnings appeals submitted by colleges and the outcome of the appeals. 
This information is critical to assessing whether there is room to improve the 
Department’s use of Social Security Administration earnings data, and to what standard 
colleges submitting alternative earnings appeals should be held.  
 

4. Details on which career education programs are still being offered based on 
colleges’ program participation agreements (PPAs). Many schools have closed poorly 
performing programs that cannot be rehabilitated, and/or taken inactive programs off of 
their PPAs. Knowing which programs are still being offered and enrolling new students is 
critical to understanding the scope and impact of the rule or any changes to it.  
 

5. Any and all documents related to the Department’s oversight of colleges’ 
compliance with disclosure requirements. For any webpage including content about 
particular gainful employment programs, colleges are required to “provide the disclosure 
template for that program or a prominent, readily accessible, clear, conspicuous, and 
direct link to the disclosure template.” Yet many colleges’ disclosure templates are 
difficult or even impossible to find, calling into question their compliance with the rule’s 
requirements.  
 

6. Analysis of the extent to which colleges have evaded oversight of career education 
programs by closing and reopening programs, changing program lengths, 
converting from for-profit to nonprofit status, or any other actions uncovered by the 
Department. For example, immediately before the gainful employment rule went into 
effect in July 2015, Full Sail University closed all of its programs and reopened new 
programs which in many cases appear identical to the ones just closed.16 Programs must 
have graduated students for several years before their debt-to-earnings ratios can be 
assessed, and closing and reopening programs means that the graduates of the “old” 
program are not used to measure performance of the identical “new” program, effectively 
delaying accountability for several years. Importantly, the debt-to-earnings ratios released 
in January 2017 showed that most of the rated Full Sail programs (12 out of 21 rated 
programs) had failed or were in the zone, indicative of widespread problems within the 
university.17 Yet these programs are now obsolete, replaced by new programs, including 
some that appear identical to the old, failing programs. For example, consider Full Sail’s 
MA program in Creative Writing, which failed the gainful employment test. The warning 

                                                        
16 An August 29, 2016 capture of the Full Sail disclosure webpage is available here: 
https://web.archive.org/web/20160829061149/https:/www.fullsail.edu/policies-and-guidelines/gedt. As shown in the 
disclosures on that page, the online BS degrees in Computer Animation prior to June 2015 and beginning June 2015 
are both 32 months long and cost $57,000. The closed program disclosure shows that 34% of graduates completed 
on time, and a job placement rate of 53%. In the newer disclosure, those fields showed “N/A” because the program 
had not had the requisite number of completers during the cohort period.  
17 Calculations by TICAS using data from the U.S. Department of Education, Gainful Employment Information, 
Debt-to-Earnings (D/E) Rate Data, http://bit.ly/2tNQRPC. Accessed January 31, 2017. 
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that colleges are required to provide on failing programs’ disclosures appears on a 
program categorized as a “Previous Program Version,” whereas the disclosure for the 
substantially similar MA in Creative Writing program (open for new enrollment) includes 
no warning, and no debt or earnings data. This dearth of disclosure information is 
widespread throughout Full Sail: Fewer than 10 of more than 160 active program 
disclosures currently listed on Full Sail’s consumer disclosure website include debt or 
earnings detail.18 
 

7. Additional detail about the debt loads of typical graduates. The January 2017 debt-to-
earnings release included annual debt service amounts. To more fully analyze the impact 
of the rule and potential modifications, the Department should also include cumulative 
debt amounts and note which programs are being assessed using actual debt incurred 
versus “the total amount for tuition and fees and books, equipment, and supplies for each 
student” as provided under 34 CFR 668.404(b)(1)(i).  
 

8. Analysis of the extent to which students in a provided cohort are reflected in the 
cohort. For instance, the Department should release information about the extent to 
which graduates are not successfully matched with SSA data, and the number of 
completers in a cohort that are excluded as provided under 34 CFR 668.404(e). This 
would inform the public’s and negotiators’ consideration of any changes to the 
regulation. 
 

9. A comprehensive list of locations at which a particular program is being offered. 
Gainful employment programs are assessed for colleges as defined by 6-digit identifiers 
(OPEIDs), and there are many cases where an OPEID covers multiple campus locations. 
For instance, there are 33 campuses of Virginia College, all of which are considered 
together as one college under gainful employment (OPEID 030106).19 Virginia College’s 
BA program in Health/Health Care Administration/Management failed the gainful 
employment test, but without more detailed information about campus locations it is 
impossible to know to which locations particular program outcomes apply. In fact, only 
one Virginia College location (Birmingham) reported awarding BAs of this program type 
during the relevant cohort period. Given the importance of geography in assessing 
program outcomes, it is critical that the Department release more information about 
program outcomes by location.  
 

10. Analysis of the variation in earnings data for the same program offered by different 
schools. To determine if programs subject to the statutory requirement that they prepare 
students for gainful employment in a recognized occupation are in fact doing so, the 
actual earnings of a program’s graduates need to be evaluated in light of the debt students 
incur. As the Department has repeatedly noted, using Bureau of Labor Statistics data to 
evaluate individual programs masks variations in the earnings of graduates of different 

                                                        
18 TICAS analysis of the extent of debt and earnings data availability in Full Sail University program disclosures, as 
well as the new and old MA programs in Creative Writing, is based on the July 10, 2017 version of this webpage: 
https://www.fullsail.edu/policies-and-guidelines/gedt.  
19 Analysis by TICAS using data from the U.S. Department of Education, Gainful Employment Information, Debt-
to-Earnings (D/E) Rate Data, http://bit.ly/2tNQRPC (accessed January 31, 2017), and the Integrated Postsecondary 
Education Data System (accessed July 11, 2017).  
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schools and locations. In the recent AACS v. DeVos decision, the Court noted that “…the 
GE regulations were created to identify particular schools whose graduates were not 
making sufficient income to pay back their student debt. See 20 U.S.C. § 1094; see also 
APSCU I, 681 F.3d at 435–36. The DOE reasonably concluded that Bureau of Labor 
Statistics data would detract from that goal, because the data would have to be 
generalized across fields and then applied to individual schools.” National averages may 
overstate or understate actual salaries depending on the quality of the program, local job 
market, and local cost of living. To inform public comments and negotiations, the 
Department should release an analysis of the extent to which the earnings of graduates of 
programs subject to the statutory requirement vary from the national BLS data and the 
extent of variation by school and location. The Department’s analysis of earnings data 
released in November 2016 showed significant variation in earnings for the same 
program depending on the school, with certificate programs offered by public colleges 
producing significantly higher earnings than the same programs offered by for-profit 
colleges.20  

    
Borrower Defense to Repayment 
 
As stated in the comments submitted with more than 50 other organizations, given that the 
borrower defense regulation was just finalized in November 2016, there is no sound factual or 
legal basis for revisiting it. Rather than wasting government resources on a new negotiated 
rulemaking process, we urge the Department to use its limited resources to immediately 
implement the rule, including the provisions on forced arbitration and class action waivers. 
  
Students’ right to seek redress for wrongdoing by schools in the courts 
 
In her response to a question for the record from Senator Patty Murray during Secretary DeVos’ 
confirmation process, Secretary DeVos said she agreed that defrauded students should have the 
right to seek legal remedies in court.21 The borrower defense rule provides federal student loan 
borrowers with this very right and protects taxpayers by making it harder for schools to hide 
fraud and evade accountability by blocking students’ access to the courts to dispute wrongdoing. 
Corinthian Colleges and ITT Technical Institutes used mandatory arbitration clauses and class 
action bans to force students to sign away their rights to dispute wrongdoing in court, and most 
for-profit colleges continue to require students to sign such agreements, allowing fraud to 
continue undetected for years. Notably, had Corinthian students had access to the courts and the 
Department of Education obtained a letter of credit from the company, taxpayers would not now 
be on the hook for the more than $550 million in federal student loan discharges for former 
Corinthian students. In this way, the rule is aimed squarely at protecting taxpayers from abrupt 
school closures. By delaying implementation of the regulation, the Department is denying 
students the right Secretary DeVos told Congress she believes in and supports, leading to less 
accountability and ultimately more borrower defense claims and higher costs for taxpayers. 
 
                                                        
20 U.S. Department of Education, 2016. FACT SHEET: Department of Education Announces Release of New 
Program-Level Gainful Employment Earnings Data. https://www2.ed.gov/documents/press-releases/ge-fact-sheet-
online.pdf.  
21 Strauss, Valerie. January 30, 2017. “Here are Betsy DeVos’s Answers to 139+ questions from Democratic Sen. 
Murray.” The Washington Post. http://wapo.st/2kkJ09t.  
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No justification for delay, and implementation will protect taxpayers 
 
The borrower defense rule was developed by the Department of Education after careful analysis 
and public comment. The Department extensively explained its purpose for this rule in both the 
Notice of Proposed Rulemaking (81 FR 39330-331) and the Final Rule (81 FR 75926-927). As 
we and many others have said, given how recently the rule was finalized, there is simply no 
justification for revisiting it.  
 
As the Education Department’s Inspector General recently concluded, “If the new borrower 
defense regulations are enforced, [the Education Department’s Office of Federal Student Aid] 
should receive important, timely information from publicly traded, private for-profit, and private 
non-profit schools that experience triggering events or conditions,” and “make it easier for FSA 
to obtain financial protection...from Title IV schools that may be at increased risk of potential 
closure.”22  
 
Information needed for full and fair consideration of regulatory changes 
 
If the Department will nevertheless revisit this regulation just finalized, it has an obligation to 
examine and make public any data or analyses relating to the need (or change in need) for this 
rule, as well as any additional data or analyses that will inform the rulemaking. The following is 
a partial list of data and analyses that negotiators and the general public will need to fulfill their 
consultation and comment roles in the rulemaking process. Without this information, negotiators 
and the general public will be unable to effectively comment on and consider any options 
presented to them during the rulemaking. 
 

1. Data and information about borrower defense claims and policy.23  
a. The number and disposition of borrower defense applications submitted to the 

Department each year since 1995, including 2017 applications to date, including 
the amount of relief granted and disaggregated by state, institution, and campus.  

b. A detailed description of the Department’s current process for adjudicating 
borrower defense claims, including: an explanation of why some claims have 
taken over two years to adjudicate; the Department’s detailed policy for dealing 
with borrowers with near-expired or expired forbearances; and the method and 
frequency with which these policies are communicated to Department contractors.  

 
2. Data and information about closed-school discharges. The total number of students 

that are eligible for an automatic closed school discharge under rules finalized November 
1, 2016 which were slated for implementation “as soon as operationally feasible” and 
before July 1, 2017; the number of discharges granted to such students; and these figures 
disaggregated by state, institution, and campus. These rules provided for automatic 
discharges to students who were enrolled in schools that closed and did not enroll in 

                                                        
22 U.S. Department of Education, Office of Inspector General. Audit Report. February 24, 2017. "Federal Student 
Aid's Processes for Identifying At Risk Title IV Schools and Mitigating Potential Harm to Students & Taxpayers." 
http://bit.ly/2uk9i1h.  
23 Others, including members of Congress, have asked for some of this data and information previously. See, for 
example, a May 17, 2017 letter from several Senators to Secretary DeVos: http://bit.ly/2tfJkXX.  
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another Title IV institution in the subsequent three years. 
 

3. Data and information about forced arbitration and class action bans. The 
Department’s analysis of how many and which institutions participating in the federal 
Direct Loan program require mandatory arbitration or ban class action lawsuits in their 
contracts, enrollment agreements, or any other agreements with students. 
 

4. Additional data files to facilitate public analysis of the need for the borrower 
defense rule and impact of any changes.  

a. Many analyses of Department data are done using a statistical extract from 
NSLDS. Known more formally as the Cost Estimation and Analysis Division’s 
Statistical Abstract (CEAD-STAB), this file includes loan records and detailed 
information on a sample of approximately two million borrowers. This 
representative sample forms the backbone of how major federal agencies estimate 
the costs of the student aid programs and has well-established methodology and 
processes for sampling and constructing it. Releasing a privacy-protected version 
of the CEAD-STAB, as we and many others have urged,24 would enable the 
public and negotiators to use the best available data to evaluate any changes to the 
regulation, particularly related to the repayment rate warnings.  

b. The current regulation requires schools to warn students in their promotional 
materials if a majority of student loan borrowers are unable to pay down their 
loans by even a $1. The Department should release updated repayment rates 
calculated as specified in the regulation using the gainful employment repayment 
rate data available to the Department. 

 
 
The Department and entire higher education community have already carefully considered the 
rules that the Department now proposes to revisit, and it is in the best interest of students and 
taxpayers that the current rules be implemented, not rewritten.  
 
Thank you for consideration of these comments. If you have any questions about our comments, 
please contact Pauline Abernathy, Debbie Cochrane, or Jennifer Wang by phone at (510) 318-
7900, or by email at pabernathy@ticas.org, dcochrane@ticas.org, or jwang@ticas.org.  
 
Sincerely, 
 

               
 
Pauline Abernathy  Debbie Cochrane  Jennifer Wang 
Executive Vice President Vice President   DC Office Director 
  

                                                        
24 Letter to former Secretary King from policy organizations, academic researchers, institutional representatives, 
advocacy organizations, and others. October 25, 2016. http://ampr.gs/2ve9Dz9.  
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APPENDIX 
 

Selected Gainful Employment Program Disclosures, as of July 12, 2017 
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Art Institute of Philadelphia (The)
Bachelor's degree in Ai Philadelphia - Photography - 558  
Program Length: 45 months

Print (?printer_friendly=true)


This program has not passed standards established by the U.S. D epartment of Education. The Department based
these standards on the amounts students borrow for enrollment i n this program and their reported earnings. If in the
future the program does not pass the standards, students who ar e then enrolled may not be able to use federal
student grants or loans to pay for the program, and may have to  find other ways, such as private loans, to pay for the
program.

Students graduating on time
17% of Title IV students complete the program within 45 months 

Program Costs*
$89,100 for tuition and fees
$3,596 for books and supplies
$48,645 for off-campus room and board
$59,040 for on-campus room and board
Other Costs
Visit website for more program cost information (https://www.artinstitutes.edu/philadelphia/student-consumer-
information)
*The amounts shown above include costs for the entire program, assuming normal time to completion. 
Note that this information is subject to change.

Students Borrowing Money
86% of students who attend this program borrow money to pay for it 
The typical graduate leaves with
N/A* in debt 
The typical monthly loan payment
N/A* per month in student loans with N/A* interest rate. 
The typical graduate earns
$17,609 per year after leaving this program 

Program graduates are employed in the following fields:
Photographers (http://online.onetcenter.org/link/summary/27-4021.00)

Graduates who got jobs
N/A* of program graduates got jobs
*We are not currently required to calculate a job placement rate for program completers.

Licensure Requirements 
There are no licensure requirements for this profession in:
Pennsylvania

Additional Information
Date Created 6/15/2017
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Art Institute of Fort Lauderdale (The)
Associate's degree in Ai Ft Lauderdale - Video Production - 474  
Program Length: 24 months

Print (?printer_friendly=true)


This program has not passed standards established by the U.S. D epartment of Education. The Department based
these standards on the amounts students borrow for enrollment i n this program and their reported earnings. If in the
future the program does not pass the standards, students who ar e then enrolled may not be able to use federal
student grants or loans to pay for the program, and may have to  find other ways, such as private loans, to pay for the
program.

Students graduating on time
17% of Title IV students complete the program within 24 months 

Program Costs*
$44,010 for tuition and fees
$1,872 for books and supplies
$25,440 for off-campus room and board
$26,200 for on-campus room and board
Other Costs
Visit website for more program cost information (https://www.artinstitutes.edu/fort-lauderdale/student-consumer-
information)
*The amounts shown above include costs for the entire program, assuming normal time to completion. 
Note that this information is subject to change.

Students Borrowing Money
86% of students who attend this program borrow money to pay for it 
The typical graduate leaves with
N/A* in debt 
*Fewer than 10 students completed this program within normal time. This number has been withheld to preserve the confidentiality of the students.

The typical monthly loan payment
N/A* per month in student loans with N/A* interest rate. 
*Fewer than 10 students completed this program within normal time. This number has been withheld to preserve the confidentiality of the students.

The typical graduate earns
$14,264 per year after leaving this program 

25% of program graduates got jobs according to the  accreditor job placement rate
Program graduates are employed in the following fields:
Camera Operators, Television, Video, and Motion Picture (http://online.onetcenter.org/link/summary/27-4031.00)

Film and Video Editors (http://online.onetcenter.org/link/summary/27-4032.00)

Graduates who got jobs

Licensure Requirements 
There are no licensure requirements for this profession in:
Florida
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Miller-Motte Technical College
Associate's degree in Medical Assisting  
Program Length: 70 weeks

Print (51.0801-GedtPrint.html)


This program has not passed standards established by the U.S. D epartment of Education. The Department based
these standards on the amounts students borrow for enrollment i n this program and their reported earnings. If in the
future the program does not pass the standards, students who ar e then enrolled may not be able to use federal
student grants or loans to pay for the program, and may have to  find other ways, such as private loans, to pay for the
program.

Students graduating on time
4% of Title IV students complete the program within 70 weeks 

Program Costs*
$30,860 for tuition and fees
$0 for books and supplies
$17,207 for off-campus room and board
Other Costs
Visit website for more program cost information (http://www.miller-motte.edu/why-miller-motte/consumer-information/)
*The amounts shown above include costs for the entire program, assuming normal time to completion. 
Note that this information is subject to change.

Students Borrowing Money
91% of students who attend this program borrow money to pay for it 
The typical graduate leaves with
N/A* in debt 
The typical monthly loan payment
N/A* per month in student loans with N/A* interest rate. 
The typical graduate earns
$20,383 per year after leaving this program 

Program graduates are employed in the following fields:
Medical Assistants (http://online.onetcenter.org/link/summary/31-9092.00)

Graduates who got jobs

67% of program graduates got jobs according to the  accreditor job placement rate

Licensure Requirements 
There are no licensure requirements for this profession in:
Virginia

Additional Information
Date Created 6/19/2017
These disclosures are required by the U.S. Department of Education
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Florida Technical College
Associate's degree in Criminal Justice  
Program Length: 72 weeks

Print (43.0103-GedtPrint.html)


This program has not passed standards established by the U.S. D epartment of Education. The Department based
these standards on the amounts students borrow for enrollment i n this program and their reported earnings. If in the
future the program does not pass the standards, students who ar e then enrolled may not be able to use federal
student grants or loans to pay for the program, and may have to  find other ways, such as private loans, to pay for the
program.

Students graduating on time
51% of Title IV students complete the program within 72 weeks 

Program Costs*
$32,645 for tuition and fees
$0 for books and supplies
$0 for off-campus room and board
Other Costs
Visit website for more program cost information (http://www.ftccollege.edu)
*The amounts shown above include costs for the entire program, assuming normal time to completion. 
Note that this information is subject to change.

Students Borrowing Money
88% of students who attend this program borrow money to pay for it 
The typical graduate leaves with
$19,790 in debt 
The typical monthly loan payment
$217 per month in student loans with 5.82% interest rate. 
The typical graduate earns
$17,744 per year after leaving this program 

25% of program graduates got jobs according to the  accreditor job placement rate
Program graduates are employed in the following fields:
Security Managers (http://online.onetcenter.org/link/summary/11-9199.07)

Loss Prevention Managers (http://online.onetcenter.org/link/summary/11-9199.08)

First-Line Supervisors of Police and Detectives (http://online.onetcenter.org/link/summary/33-1012.00)

Graduates who got jobs
25% of program graduates got jobs according to the  state job placement rate

Licensure Requirements 
*Program has no licensure requirements in any state.

Additional Information
Date Created 6/22/2017
These disclosures are required by the U.S. Department of Education 16
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