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August 27, 2009

Gail McLarnon

U.S. Department of Education
1990 K Street, NW

Room 8026

Washington, DC 20006-8502

Dear Ms. McLarnon:

On behalf of the Institute for College Access & Success, | am writing to comment on Docket ID
ED-2009-OPE-0003, the notice of proposed rulemaking to implement the Title IV loan
provisions in the Higher Education and Opportunity Act of 2008 (HEOA) negotiated by Team Il
and published in the Federal Register on July 28, 2009. The Institute for College Access &
Success is a nonpartisan, not-for-profit organization working to make higher education more
available and affordable for people of all backgrounds.

We commend the Department and everyone involved in the rulemaking process for the
thoughtful and thorough approach to implementing this complex new law, and for the sincere
efforts to address the needs and concerns of students and borrowers. Overall, the proposed
regulations will serve past, present, and future student-loan borrowers well. Importantly, they
will provide more useful information to prospective borrowers and those entering repayment,
and limit conflicts of interest between lenders and schools. However, we do have some specific
comments and suggestions based on our analysis of the draft final rules.

Preferred lender arrangements

We concur with the Department’s proposed definition of a preferred lender arrangement based
on Section 120 of the HEOA statutory requirements: that a preferred lender arrangement exists
when a lender provides loans to students at a school and the school endorses, promotes, or
recommends the lender’s loans. The Department granted an exception for private education loans
that a covered institution makes to its own students, as long as covered institution’s uses only its
own funds to make the loan. We appreciate the Department’s clarification that loans provided by
a lender to or through a school for the purpose of making institutional loans are not covered by
this exception.

Private education loans

The HEOA defines the term “private education loan” as having the same meaning as the
definition provided in Section 140 of the Truth in Lending Act (TILA). We concur with the
Department’s proposed decision to adopt the Federal Reserve Board’s definition as amended in
the Board’s final rules for Regulation Z of TILA.



Program Participation Agreement (PPA): Code of Conduct

Entrance and Exit Counseling

Proposed 8601.21(c)(2)(iii)(D) allows lenders to provide entrance and exit loan counseling
services to borrowers as long as a school’s staff are in control of the counseling and the
counseling does not promote the lender’s products. Proposed 8601.21(c)(6)(ii) stipulates that
schools must not “request or accept any [...] assistance with call center staffing or financial aid
office staffing.” However, lenders may provide “educational counseling materials [...] provided
that such materials disclose to borrowers the identification of any lender that assisted in
preparing or providing such materials.”

The most effective way to ensure that students receive unbiased information about their loan
options is for the Department to develop and disseminate high quality loan counseling tools and
information that schools can use as an alternative to lender-provided services and materials.

However, for the purposes of this rulemaking process, we strongly recommend that the
Department provide more specific guidance about what constitutes compliance with these two
proposed rules with students’ best interest in mind. For example, we urge the Department to
clarify the meaning of “in control” for both schools and lenders, and to do so in a way that
minimizes the potential for conflicts of interest, including opportunities for lenders to build
valuable awareness of their brand. Also, while schools may use loan counseling services and
materials in the form of electronic counseling programs or brochures, using lender-provided
personnel to conduct loan counseling or present the materials should be explicitly prohibited
except in emergency situations as specified in statute.

As noted above, schools that receive educational counseling materials from lenders must ensure
that the name of the lender responsible for preparing or providing the materials is disclosed.
However, this could result in direct or indirect promotional opportunities for the lender without
clear guidance about how to comply with the disclosure requirement. We encourage the
Department to require use of a statement similar to the following: “These materials were
prepared or provided by [lender name — in plain type with no logo]. [School name] does not
expect or require you to use this lender’s products — you have the right to secure student loans
from any lender of your choice.”

Opportunity Pool and Recourse Loans

We agree with the Department’s interpretation that recourse loans and opportunity loans are
essentially similar and operationally indistinct, and that they should therefore be treated as
identical and interchangeable for the purposes of proposed 8601.21(c)(5)(i). We also concur that
the ban on opportunity pool or recourse loans should apply to any quid pro quo arrangements
between schools and lenders. Such arrangements would include promises by the school for a
minimum number or volume of FFEL or private loans or preferred lender arrangements for
FFEL or private loans in exchange for recourse loans.

Disclosures of Reimbursement for Service on Advisory Boards

Schools must report to the Secretary any reasonable expenses paid or provided under section
140(d) of TILA to any employee who is employed in the financial aid office, or who otherwise
has responsibilities with respect to education loans or other financial aid of the institution. We
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urge the Department to clarify that the reporting requirement applies to all institutional officials
with authority or influence on selection of lenders. We encourage the Department to make
annual, public disclosures of reimbursements for service on advisory boards to fulfill the
HEOA'’s goal of transparency and accountability.

Self-Certification

A technical amendment, H.R. 1777, enacted by Congress, corrects an error used in the formula
on the self-certification form. In addition to using the formula included in this amendment, we
urge the Department to prominently display the federal loan eligibility disclosure on its model
self-certification form, and to conduct consumer testing on the draft form to ensure that students
and families can easily understand its purpose and content.

Exit Counseling

The proposed rules add two new loan repayment and forgiveness options — Income-Based
Repayment (IBR) and Public Service Loan Forgiveness (PSLF) — into the exit counseling
disclosure students are required to receive. The required disclosure includes the features of each
plan and sample information showing anticipated monthly payments, and the difference in
interest paid and total payments under each plan. We encourage the Department to also require
basic information about eligibility criteria for IBR and PSLF, as applicable under the “features”
section. Additionally, we recommend that entrance counseling disclosures alert students to the
hazards of private student loans and the availability of Parent PLUS loans. We also recommend
that the Department provide guidance to schools about the format, presentation, and timing of the
information so that it is most useful to borrowers.

Thank you for the opportunity to comment on this notice of proposed rulemaking. If you have
questions regarding these comments, please do not hesitate to contact me.

Sincerely,

Cedrick Andrews

Policy Associate

The Institute for College Access & Success
2054 University Ave., Suite 500

Berkeley, CA 94704

(510) 559-9509

candrews@ticas.org

www.ticas.org
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